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The Honourable Catherine Branson QC
President

Australian Human Rights Commission
GPO Box 5218
sydney nsw 2000
Dear Ms Branson
Inquiry into the treatment of individuals suspected of people smuggling offences who say they are children.
Thank you for providing the opportunity to provide comment in relation to the above Inquiry. 
This submission is made on behalf of the Queensland Commission for Children and Young People and Child Guardian, Tasmanian Commissioner for Children, South Australian Guardian for Children and Young People, New South Wales Commission for Children and Young People, Victorian Child Safety Commissioner, Northern Territory Children’s Commissioner, Australian Capital Territory Children and Young People Commissioner and the Western Australian Commissioner for Children and Young People. These Commissioners and Guardians have a legislated responsibility to promote and protect the rights and wellbeing of children and young people under the age of 18 in their respective jurisdictions
. 

The Commissioners and Guardians recognise the significant concerns which have arisen regarding the current techniques used to assess the ages of people suspected of committing offences under the Migration Act 1958 and welcomes the Australian Human Rights Commission’s Inquiry into the issue. 
The Commissioners and Guardians support the comprehensive terms of reference for the Inquiry. 

Summary of key points
In regard to the treatment of individuals suspected of people smuggling offences who say they are children:

All legislation, policies and processes should be developed in accordance with the United Nations Convention on the Rights of the Child and specifically promote the best interest of the child as paramount.
Where there is uncertainty about age, the individual should be given the benefit of the doubt and treated as a minor.

Due to the limitations of medical age assessment procedures in providing an accurate determination of age, and the legal and ethical concerns with obtaining such information, these methods should not be used as part of the age assessment process.

An independent guardian should be appointed with statutory responsibilities to protect the rights and to monitor treatment and wellbeing of children in the care of the Commonwealth Government.
United Nations Convention on the Rights of the Child (CRC) 
The Commissioners and Guardians’ principal concerns relate to how the age of individuals suspected of people smuggling offences is assessed and the treatment of these individuals while the assessment is being carried out. The recent cases in Australia where young people under the age of 18 have been detained in adult correctional facilities have placed Australia at risk of breaching numerous articles under the United Nations Convention on the Rights of the Child (CRC). The Commissioners and Guardians support the recognition in the Inquiry’s Discussion Paper of the relevant articles of the CRC.

Specifically, Article 3 of the CRC sets out that the best interests of the child shall be a primary consideration in actions concerning children. The CRC also makes it clear that people under the age of 18 years should be treated differently by the justice system due to their increased vulnerability, that they should only be incarcerated as a measure of last resort and for the shortest appropriate time, that they should not be detained with adults and that they should be provided with legal and other appropriate assistance. Although Australia has ratified the CRC, it has done so with a reservation regarding Article 37(c) claiming that for geographical and demographical reasons it is not always possible to incarcerate young people separately from adults and still facilitate contact with their families
. The recent cases in Australia where individuals under the age of 18 years have been detained in adult correctional facilities do not appear to be consistent with several of the provisions of CRC, or this reservation. 

Age assessment methods
The exact decision-making process and criteria currently used by the Department of Immigration and Citizenship (DIAC) and the Australian Federal Police (AFP) to assess the ages of individuals suspected of people smuggling is not entirely clear. Accordingly, the Commissioners and Guardians support the Inquiry’s intended methodology, which includes examining the conduct of the numerous agencies involved in dealing with people smuggling cases. 

It has been widely acknowledged that methods currently in use, both in Australia and internationally, are limited in their ability to determine accurately an individual’s age and ‘most involved commentators would acknowledge that whatever the method employed a significant margin of error must always be allowed.’ 
 Considering the limitations of the various age assessment methods, the Commissioners and Guardians note the reference in the Inquiry’s Discussion Paper to the United Nations High Commissioner for Refugees (UNHCR) Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum
 (the Guidelines) and how these Guidelines could be used in age assessment cases. Although the Guidelines relate to a distinct group of young people the broad principles behind these guidelines are transferable and as highlighted in the Inquiry’s Discussion Paper, a key component of these Guidelines is that ‘the child should be given the benefit of the doubt if the exact age is uncertain’.
In relation to medical age assessment procedures, the Commissioners and Guardians note that the wrist x-ray has largely been discredited along with other radiological examinations as a method of accurately determining chronological age, ‘because of the concerns that such methods are inaccurate, unethical and potentially unlawful, every relevant statutory and professional body in the UK has argued that radiology should not be used for the administrative purposes of age determination.’ 
 It is considered that the use of bone growth provides an assessment of age which, ‘In most cases the margin of error is taken to be plus or minus two years.’ 
 Accordingly, the Commissioners and Guardians are concerned that basing determinations on techniques which have such a significant margin of error and not providing the benefit of the doubt to the individual involved can lead to situations where people under the age of 18 are assessed as adults and treated as such when they may still be children. The Commissioners and Guardians also note the concerns raised by individuals such as Britain’s founding Children’s Commissioner and Professor Emeritus of Child Health, Professor Sir Al Aynsley Green Kt, about using medical procedures, without therapeutic benefit to the individual as part of the age assessment process.
  

We note that the Inquiry’s Discussion Paper highlights that in July 2011, the Commonwealth Government announced
 that the following additional methods will be used in the age assessment process, including:

· offering dental records as a supplementary procedure to wrist x-rays

· offering focused age interviews conducted under caution by AFP officers, and 

· the AFP taking steps as early as possible to seek birth certificates and other relevant information from Indonesia where the age of people suspected of committing people smuggling offences is contested. 

The Commissioners and Guardians remain concerned even with these additional methods being used. The inclusion of additional medical assessment techniques (such as dental records) are not definitive and are therefore of limited value
.  
It is recommended that a process involving obtaining evidence from the individual suspected of people smuggling offences and evidence from the individual’s country of origin, where possible, be used as the standard basis for assessing the age of a person. It is crucial that any interviews (such as the focused age interviews conducted by the AFP) to assess the age of an individual are undertaken with regard to the cultural context of childhood in the individual’s country of origin so that any differences in typical experiences compared to an Australian child can be taken into consideration. As the UNHCR Guidelines state – ‘caution needs to be exercised in making adverse inferences of credibility where cultural or country standards appear to lower or raise a child’s age’.
 

The Commissioners and Guardians note that the Inquiry’s Discussion Paper highlights that the Commonwealth Attorney-General has proposed that the benefit of the doubt principle be applied more proactively where a person is claiming to be a minor. If this principle is implemented, and the individual is given the benefit of the doubt, this should go some way to addressing the issues which have led to young people under the age of 18 being detained in adult correctional facilities. It has been reported that the then Minister for Home Affairs, Brendan O’Connor
, announced in December 2011 that the AFP will no longer be conducting the age assessment review process, with DIAC assuming responsibility for the process, although the details of the new process were still to be finalised. 

The Inquiry’s Discussion Paper makes reference to the case of three Indonesian young people who were detained in Arthur Corrie Correctional Centre in Queensland and subsequently found to be under the age of 18. The cases of these young people raised issues in relation to what occurs when the results of the various methods of age assessment are inconsistent, for example in the event that staff (such as age assessment officers) from DIAC assess that it is likely that the individual is aged less than 18 years, but the x-ray assessor concludes that the person is aged 18 years or older. The cases of these young people appeared to indicate that the analysis of the wrist x-ray was considered to be of greater weight in the age assessment process than the interviews with the age assessment officers from DIAC. As discussed in detail above, the margin of error associated with medical age assessment techniques highlights the significant limitations in relying on these as an accurate determination of a person’s age.    

Obtaining consent for the age assessment process 
As detailed above there are significant ethical concerns in relation to the currently used age assessment methods. The age assessment process raises concerns about how consent is obtained from the individuals involved. Under the provisions in Division 4A of the Crimes Act 1914, a wrist x-ray can only be taken for the purposes of age assessment with the informed consent of the individual or by order of a court of law. It is understood that currently in order to meet these consent requirements the young person must provide consent and, in the absence of a parent or guardian, an independent adult must also provide consent. Given the seriousness of the consequences of an age assessment procedure, the process for ensuring informed consent should be of the highest standard and early access to legal advice, assistance and representation should be ensured. Access to quality interpreting services should also be ensured for the age assessment process. 

Obtaining informed consent also raises issues in relation to the decision-making process in the event that individuals do not agree to comply with age assessment procedures (particularly if those procedures continue to be medical ones, such as wrist or dental x-rays). It is important to consider how any refusal to comply with an age assessment procedure will impact on the legal status of the individual involved and whether or not refusal to consent to a procedure will lead to an adverse decision being made. Concerns have been raised that in overseas jurisdictions, if an individual refuses to comply with a medical assessment, he or she will be assumed to be an adult so informed consent effectively becomes compulsion in practice.
 The Commissioners and Guardians urged the AHRC to take this issue into consideration as part of the Inquiry. 
Treatment of individuals during the age assessment process

Consistent with Article 37 of the CRC, it is not appropriate for minors to be detained with adults in adult correctional facilities. In a number of recent cases, minors suspected of people smuggling have been spending extensive periods of time in maximum security adult prisons whilst awaiting the outcome of age assessments. 

In 2011, there were at least three cases where individuals, who were subsequently found to be under the age of 18, were detained in Queensland adult correctional facilities on people smuggling charges. This matter came to the attention of the Queensland Commission for Children and Young People and Child Guardian and there were significant concerns raised about where the young people had been detained and the possible delays in providing access to legal advice, assistance and representation. As detailed in the Inquiry’s Discussion Paper, one of these young people was detained in Arthur Gorrie Correctional Facility for a total of 15 months. This again highlights the significant issue which may arise when inaccurate methods of age assessment are relied upon to make a determination. 

Since 2006, four young people have spent time in Western Australian adult prisons, prior to being released and returned to Indonesia
 and it is alleged that there are currently 14 Indonesian prisoners currently detained in adult prisons in Western Australia who say they are under 18 years of age who are awaiting an age assessment determination.

Therefore during the determination process it is important that, where there is uncertainty, that the individuals concerned are treated as minors and not detained with adult prisoners. An alternative method for detaining these individuals through the age assessment process needs to be urgently established to ensure that these vulnerable young people are sufficiently protected from exploitation or harm while they are in the care of the Commonwealth Government. The Commissioners and Guardians note that in November 2011, the Commonwealth Department of Public Prosecutions (CDPP) announced that it would no longer oppose bail in cases where the age of a person suspected of people smuggling is in dispute. Provided the CDPP retains this position the risk of young people being detained in adult correctional facilities should be lessened, however the significant issues remain in terms of the age assessment techniques used.    

We are also concerned at the length of time involved in the age assessment and prosecution processes. As outlined above, the periods of time young people are being held in custody pending an outcome to the age assessment process is excessive. The Crimes Amendment (Fairness for Minors) Bill 2011 currently before the Commonwealth Parliament also proposes amendments to the Crimes Act 1914  in relation to the inclusion of specific timeframes for the laying of charges and the application for an age determination hearing. Such timeframes should facilitate more expeditious management of these cases and protect young people from experiencing undue delay. 
Articles 37 and 40 of the CRC also set out provisions under which young people in the justice system are entitled to legal advice and representation and other appropriate assistance, including the assistance of an interpreter if needed. As highlighted above, such assistance should be provided to the young person from an early stage and prior to the age assessment process being undertaken or the young person being charged with an offence. 

The Commissioners and Guardians are also concerned about reports of cases of young people being detained in adult correctional facilities without contact being facilitated between the young people and their families/guardians in Indonesia. The Inquiry’s Discussion Paper highlights the cases of three Indonesian young people accused of people smuggling who were detained in Arthur Gorrie Correctional Facility. These young people’s cases highlighted issues in terms of their families not being provided with information of their whereabouts or regular contact with their families being facilitated. Consistent with the obligations set out in Article 9 of the CRC, facilitating and maintaining contact between individuals and their family members is important. Facilitation of contact may also assist in the process of providing the necessary documentation for the age assessment process.

Guardianship 
The Commissioners and Guardians also encourage the AHRC to consider the role any guardianship arrangements would have on individuals involved in the age assessment process. The guardianship arrangements are unclear for individuals suspected of people smuggling offences who say they are children as they appear to not be covered by the Immigration (Guardianship of Children) Act 1946, which applies only to children who are non-citizens who intend to reside in Australia. To protect the best interests of young people suspected of people smuggling, access to an independent guardian appointed with statutory responsibilities for ensuring the protection of their rights and to monitor their treatment and wellbeing is important. Any appointment of a guardian however should not be considered a substitute for the provision of early access to legal advice, assistance and representation, particularly as the age assessment process has significant ramifications in a criminal law context.
Summary

The process and criteria for assessing the age of individuals suspected of people smuggling offences who say they are children, is in urgent need of review and clarification to ensure that the implementation of legislation, policies and practices are consistent with the principles of the CRC. The current situation regarding the treatment of individuals suspected of people smuggling offences who say they are children has highlighted a gap in the protection of children and young people’s rights in Australia at a national level. Again, we note the Crimes Amendment (Fairness for Minors) Bill 2011 currently before the Commonwealth Parliament that proposes legislative amendments relevant to this issue. 

It is important that any legislative amendments include a provision of guiding principles that align to the CRC. Specifically, all legislation, policies and processes should be developed in the best interests of children. In addition, where there is uncertainty about age, the individual should be given the benefit of the doubt and treated as a minor. The Commissioners and Guardians also consider that early access to legal advice, assistance and representation is a key component of a credible age assessment process. 
We appreciate the opportunity to comment on these matters and look forward to continuing to work with the Australian Human Rights Commission to promote and protect the rights and best interests of children and young people.

Yours sincerely

Michelle scott
Commissioner for Children and Young People WA

February 2012
Signed on behalf of:

Elizabeth Fraser, Commissioner for Children and Young People and Child Guardian (Queensland)

Pam Simmons, Guardian for Children and Young People (South Australia)

Aileen Ashford, Commissioner for Children (Tasmania)
Megan Mitchell, Commissioner for Children and Young People (New South Wales)

Bernie Geary, Child Safety Commissioner (Victoria)

Howard Bath, Children’s Commissioner (Northern Territory)

Alasdair Roy, Children and Young People Commissioner (ACT)
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